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Jack Conrad Choate, having pleaded guilty to two counts of wre
fraud, 18 U S.C. § 1343 (1994), appeals his sentence. The i ndi ct nent
charged Choate with eight counts of wire fraud for selling franchises by
nm srepresenting what the buyers would receive for their noney and by
exaggerating the anount of noney the buyers would be able to nake through
operating the franchises. Choate pleaded guilty to only two counts, but
his offense level took into account the relevant conduct in the other
counts, as well as simlar conduct Choate engaged in while out on bond.
Accordingly, the district court®! sentenced Choate to thirty-eight nonths
on each count, to be served consecutively; and three years supervised

The Honorable Elno B. Hunter, Senior United States District
Judge for the Western District of M ssouri.



release. He was required to pay $26,360 in restitution. Choate attacks
as clearly erroneous the district court's findings that Choate's business
deal i ngs while out on bond were rel evant conduct that should increase his
of fense level. He also contends that the district court erred in including
as a termof his supervised rel ease that he should not be sel f-enpl oyed.
We affirmthe sentence.

Choat e owned a busi ness known as CMD, which sold "comercial |oan
broker franchi ses" to woul d-be | oan brokers. CMD advertised in newspapers
around the country, listing a toll-free tel ephone nunber. Wen soneone
responded to the ad, Choate or another sal esman would go to the person's
city and neet the prospect at a hotel. Choate or the sal esnan offered the
prospect the chance to buy a franchise, which would enable the prospect to
arrange loans, using a conputer and software containing lists of
participating financial institutions, to be provided by CMD. The prospects
were told that VD would train themto becone a | oan broker at a three-day
semnar in Kansas Cty. CM pronised the prospects that they woul d receive
support from CMVD regardi ng equi pnent, supplies, and technical assistance.
The prospects were told that they would be the only CVMD broker in an area,
and that if they could not obtain a | oan, anot her Choate conpany woul d co-
broker the loan. CMD gave the prospective buyers nanes of people who woul d
act as references. Unbeknownst to the buyers, the references had been paid
to give positive reports on their experiences as CMD brokers. The
references inflated the anbunts they were earning as CVMD brokers and the
length of tine they had been in the business. The buyers paid between
$10, 000 and $24, 000 for their franchises.

After franchise buyers wired CVD the franchi se fee, they encountered
problenms with the franchi ses. The buyers found that the financial
institutions listed on the CVD software woul d not do



busi ness with them were out of business, could not be |ocated, or for sone
other reason did not make any |oans through the franchi se owner. Sone
franchi se owners would find that they were not the only CVD franchi se owner
in their area. CVMD did not help the franchi se owners arrange the | oans.
Many franchise owners who asked CVWD for their noney back never got a
refund. The presentence investigation report listed a total of $792, 826
that 48 investors lost by investing in CMD franchises during the dates
covered in the indictment.

Starting in 1991, Choate began operating a business called Physi-
Care, through which he sold franchises for electronic billing services.
Physi -Care franchi sees were supposed to be able to provide electronic
billing services for doctors and dentists for a fee. The franchi see woul d
transmt insurance clains electronically to a clearing house. This process
was supposed to result in quicker paynent than conventional paper billing.
Physi - Care's franchi se sal es nethods were sinilar to CMD' s net hods, using
newspaper ads, a toll-free tel ephone nunber, and sales neetings at |oca
hot el s. The franchise fee was $7,990, which entitled the buyer to
software, marketing tools, a video, stationery, nedical |anguage books, and
training. Physi-Care told the franchisees that they woul d be provided ten
doctors to service and that they could charge $4 per claimfiled and earn
$16, 080 annually per doctor. Agai n, Physi-Care gave the prospective
franchi se purchasers lists of references, who actually had been paid to
gi ve positive responses overestimating the anount of noney a franchi see
coul d earn.

After the franchise owners wired the franchise fee to Physi-Care
they found they could not get the software to work, that Physi-Care did not
provi de themdoctors to work for, and that they woul d have to negotiate the
fee they would get for each claim The FBI investigation reveal ed that
none of the Physi-Care franchise owners interviewed were able to operate
t he busi ness as prom sed.



Again, when they tried to get their noney back from Choate, they were
unsuccessful . The presentence investigation report |listed $508,335 in
| osses to Physi-Care custoners.

After Choate was indicted and while he was out on bond, the probation
of ficer |l earned that Choate had engaged in selling nore electronic billing
franchi ses under a different conpany, naned Medical Data Systens EXpress.
The probation officer anmended the pre-sentence investigation report to
i nclude the post-indictnent business dealings as rel evant conduct, thus
i ncreasi ng Choate's offense | evel, taking away his downward adjustnent for
acceptance of responsibility, and assessing nore points for obstruction of
justice.

Choate argues that the findings concerning relevant conduct, US. S G
8 1B1.3, and his role in the offense, US. S .G 8 3Bl1.1, are erroneous. At
the outset, we nust address the standard of review, which Choate contends
is de novo.

W reviewthe district court's findings of fact only for clear error.
United States v. Hulshof, 23 F.3d 1470, 1472 (8th Cr. 1994). W may
reverse findings of fact only if, after review of the entire record, we are

left with the definite and firm conviction that a m stake has been
commtted. United States v. Wllianms, 890 F.2d 102, 104 (8th G r. 1989)

(per curian).

After the probation officer anmended the presentence investigation
report to include Choate's post-indictnment business dealings as rel evant
conduct, Choate objected to the inclusion. He contended that he had
operated Medical Data Systems Express lawfully and that the references were
no | onger neking any misrepresentations to potential clients. The court
held a hearing on the issue and nmade the foll owi ng findings:



(1) defendant Choate engaged i n unlawful conduct by conti nuing
to unlawfully sell medical billing center software through MDSE
whil e upon bond; (2) defendant Choate was the |eader of a
crimnal activity which included five or nore participants; (3)
def endant Choate obstructed justice by providing a mteri al
false statement to the Probation O ficer which necessitated
additional investigation, tinme, and expense; and (4) defendant
Choate failed to accept responsibility for such crines by such
continued activity.

Choate argues that these findings are not findings of fact, but
findings of |aw. However, he does not ask us to renmand for better findings,
as we nust do if the findings are inadequate to allow nmeani ngful review,
see United States v. Fetlow, 21 F.3d 243, 248 (8th Cr.), cert. denied, 115
S. Ct. 456 (1994). Instead, he "urges this court to deem the record
adequate for neani ngful appellate review " Choate does not ask us to send

the case back for the district court to nake different findings of fact--
instead, he wants us to nake different findings. H's argunent is solely
directed to avoiding the clearly-erroneous standard of review and having
this court make its own assessnent of the facts. This, of course, we nay
not do. The district court's findings, though sonmewhat conclusory, are
clear enough in light of the issues that were presented to the court to
resol ve.

Choate al so argues that the district court's findings were clearly
erroneous on the issue of whether Choate's business practices while out on
bond were fraudulent. Choate argues that the governnment did not prove that
Medi cal Data Systens Express sold software that did not work. The record
coul d have supported opposite conclusions on this issue. The governnent
produced three witnesses: Mark Phillips, MDSE s conputer progranmmi ng and
training consultant, and two MDSE franchi se custoners, Carolyn Necessary
and Mchelle Ballard Koelling. Phillips testified that he could never get
the MDSE software to connect to the clearinghouse to transmit a claim and
that he had told Choate the software did not work. Necessary and Koelling
wer e conputer novices, but had received



their promised training from MDSE, which consisted of training by Mrk
Philli ps. Neither was able to process a claimusing MDSE's software. On
the other hand, Choate introduced testinony of another NMDSE conputer
trainer, Brad Bowzer, who stated that the software was "rough," but that
he was able to use the software to transmt clains to the cl earinghouse.
Choate also introduced the testinony of a representative of the
cl eari nghouse, Christopher Heller, who said that the Physi-Care software,
whi ch he believed was the sane software MDSE used, did in fact transmt
clains to the cl earinghouse when used in conjunction with software provided
by the clearinghouse. The testinony is conflicting, but is adequate to
support the district court's conclusion that Choate was continuing his past
pattern of selling franchi se packages that the franchi sees were not able
to use as promised. On this record, we cannot say that we are left with
a definite and firmconviction that the district court nmade a m st ake.

Choate also attacks the district court's factual conclusion that he
was the leader of a crinmnal activity that involved five or nore
partici pants. Choate argues that there was no showing that the other
participants were crimnally responsible, and therefore the requirenents
of US S .G § 3Bl.1(a) have not been net. Choate has wai ved this argunent
by his assertions in response to the presentence investigation. In
response to the proposed assessnent of four points under section 3Bl.1,
Choate contended that "the appropriate |evel increase should be 3 and not
4 in that CVD and [Physi-Care] were in reality comunal operations with
which all participants were fully know edgeable and responsible." He
argued that the other people were sufficiently involved in the enterprise
that he was not really their |eader or organizer. By asking for a three-
| evel increase rather than a four-level increase, Choate was argui ng that
he should cone within section 3Bl.1(b), which assesses three points for
being a "manager or supervisor," rather than section 3Bl.1(a), which
assesses four points for being an "organi zer or | eader." Bot h sections
require that the defendant



oversaw an activity that involved "five or nobre participants or was
ot herwi se extensive"; therefore, by arguing that he cane within section
3Bl1. 1(b), Choate has conceded that there were "five or nore participants.”
Thi s question was not disputed at sentencing, and the governnent did not,
therefore, introduce proof on this issue at the hearing. Choate cannot
resurrect a factual issue on appeal that he conceded bel ow.

We conclude that the district court's findings of fact were not
clearly erroneous.

Finally, Choate contends that the district court erred in adding as
a condition of Choate's supervised rel ease that he cannot maintain self-
enpl oynent during his term of supervised rel ease. Choate contends the
restriction is overly broad.

Under U.S.S.G 8§ b5F1.5 a court is subject to the followng
limtations in inposing occupational restrictions:

Occupational Restrictions

(a) The court nmay inpose a condition of probation or
supervised release prohibiting the defendant from
engaging in a specified occupation, business, or
profession, or limting the terns on which the defendant
may do so, only if it determ nes that:

(1) a reasonably direct relationship existed
bet ween the defendant's occupation, business,
or profession and the conduct relevant to the
of fense of conviction; and

(2) i nposition of such a restriction is reasonably
necessary to protect the public because there
is reason to believe that, absent such
restriction, the defendant will continue to
engage in unl awful conduct simlar to that for



whi ch the def endant was convi ct ed.

(b) If the court decides to inpose a condition of probation
or supervised release restricting a defendant's
engagenent in a specified occupation, business, or
profession, the court shall inpose the condition for the
mnimum tinme and to the mininmum extent necessary to
protect the public.

During the sentencing the district court explained its reason for
i nposing the restriction on self-enploynent: "W're trying to keep him
fromgetting into this same problemagain and fromtaki ng advant age of any
nmenber or nenbers of the public."

The Quidelines give the district court discretion in determning the
appropriate conditions on supervised release. United States v. MIls, 959
F.2d 516, 519 (5th Cir. 1992). Choate has denobnstrated that he is given
to excesses of salesnmanship that tend to creep up in business after

busi ness. The district court had before it evidence of three separate
busi nesses Choate operated that all ended up perpetuating the sane cycle
of fraud. One of these businesses started up after Choate was indicted.
The district court is not required to pit its inagination against Choate's
to anticipate what sort of business he could put to fraudul ent use. He
needs an enploynent situation in which he is not left to his own devices.
The prohibition on self-enpl oynent seens a reasonable way to protect the
public from Choate's practices and to channel Choate's energies into a | ess
destructive path. While the restriction was general in its terns, we
cannot say that upon the evidence in this record, the district court abused
its discretion in inposing it. W see no abuse of discretion

W affirmthe sentence inposed.
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